
Formost people, tax and estate
planning used to be simple
and straightforward. Typically,
there was a primary residence
to be passed on to the chil-
dren and perhaps some other
assets.

Today, many of the issues
that were once problems only
of the wealthy have become a
headache for the vast middle
class of Canadians. Global-
ization, mobility and greater
wealth accumulation means
that many families have a
member who lives and works
in another province or country,
or someone owns property or
a business in another jurisdic-
tion. Many Canadians of mid-
dle class means, for example,
end up owning real estate in
the United States or becoming
U.S. citizens for tax purposes.

The largely unforeseen
problem for this growing
group of Canadians is that tax,
estate and trust laws are differ-
ent from country to country.
This can result in major prob-
lems when the inter-genera-
tional transfer of wealth meets
international variances in laws
governing estates and trust
administration. Even within
Canada, a federal state, each
province is a separate legal
unit, constituting a “foreign”
jurisdiction for succession and
trust law purposes.

“The reality is that today we
live in that global village that
we spoke about years ago,”
says Thomas Grozinger, prin-
cipal trust specialist with RBC
Wealth Management in Ot-
tawa. “Mobility across borders
is somuchmore prevalent, not
only with family members but
alsowith their parentswho are
making wills. Individuals are
moving from one jurisdiction
to another — potentially sev-
eral times during their lives.”

Living in different juris-
dictions, and sometimes ac-
quiring assets along the way,
means that people can fall
underdifferent systemsof laws
that govern not only estate
planning but estate adminis-

tration of assets after death.
“What this globalization

brings into focus is that dif-
ferent systems of laws may
apply to a particular estate
plan or a particular estate ad-
ministration, and trying to
work through that sometimes
murky area of law is complex,”
Mr. Grozinger says.

For Canadians in this pos-
ition, or even those who think
they may be in the future, Mr.
Grozinger suggests that they
consider seeking out a trust
and estate planning profes-
sional who is a member of
STEP, which stands for the So-
ciety of Trust and Estate Prac-
titioners. STEP has more than
2,000members in Canada and
more than 17,800 members in
84 countries in total.

STEP is unique given its
focus on dealing with the
issues of international (and

even interprovincial) estate
planning and estate admin-
istration, and it has created a
network of global members
who can advise on the prob-
lems that arise and develop
solutions for them.

“STEP is really the only or-
ganization that is international
in scope and can assist people
with these types of issues,”
says Pamela Cross, a partner
and the regional leader of the
tax group of Borden Ladner
Gervais LLP. “The good news
is that there is a resource avail-
able.”

Ms. Cross notes that an in-
creasingly common issue for
Canadians occurs with the
ownership of vacation prop-
erty in the United States, pri-
marily in hot spots such as
Florida, Arizona and Califor-

nia. “You could be subject to
some U.S. tax rules relating
to that asset on your death. It
also could be difficult for your
estate professions to deal with
that asset after death if is not
previously planned for.”

The Canadian and U.S. tax
and estate rules “really don’t
work well together,” she says,
“but these conflicts come up
all the time.”

It can get even trickier in
countries such as France,
where a plan to leave an apart-
ment or other real estate to
a specific family member is
all but impossible because of
that country’s forced heirship
rules. “The French rules will
require that apartment will be
left to specific heirs in specific
proportions and there is noth-
ing that you can do in Canada
with your will to prevent that
from happening,” explains Ms.
Cross.

Even in a more extreme
case, such as passing on a Paris
apartment, Ms. Cross notes
that careful estate planning
will allow people to accom-
plish the result that they want
— or at least something fairly
close to their end goal.

“But you need to do the
planning at the right time, and
it is usually not possible to do
it after the fact.”

Estate planning and admin-
istration headaches can also
occur within Canada, as fam-
ily members and assets have
spread across the country. It
can be as simple as marriage.
In all of the common-law prov-
inces, until the end of last year
a marriage would generally
revoke prior valid wills made
by the individuals, meaning
that they would have to create
a new will to avoid distribu-
tion of their estates based on
intestacy rules. Recently, Al-
berta passed new legislation
in which marriage no longer
revokes a prior will.

“This creates an interesting
conflict of laws issue,” says Mr.
Grozinger, who, like Ms. Cross,
is a member of STEP Canada.
“What happens if, for example,
they marry in Alberta and
then move to Ontario, which
still has the rule that wills are
revoked, and then die in On-
tario?What rules govern?” The
issues could be further compli-
cated if they own real estate in
a third jurisdiction. Add in for-
eign marriages and the issues
grow evenmore complicated.

“There is a whole array of
elements that now have to be
considered to ensure that the
proper beneficiaries do in fact
receive what they are entitled
to.”

Avoiding snags
for your heirs

Thomas Grozinger of RBCWealthManagement and Pamela Cross of Borden Ladner
Gervais note that increasingly complex lawsmake estate planningmore crucial.
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Photographer Brent Gervais, 25, knows that having a will is important,
“but right now it’s not high on the priority list,” he says.
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B rent Gervais is in the
prime of his life. Last
year, the 25-year-old
bought a house with

his girlfriend in an Ottawa
neighbourhood they both
love, his freelance photog-
raphy business is keeping him
busy and by any estimation
he’s well on his way.

But while planning for the
future and building a success-
ful business, he hasn’t consid-
ered one important fact of life:
death. Experts saymore young
people — especially those with
a business or a young family
— need to plan for what hap-
pens to their life’s work after
they die.

“I know it’s important at
some point — but right now
it’s not high on the priority
list,” Gervais says. “I’m mostly
thinking about career build-
ing and work — the stuff you
dowhen you’re 25.”

According to a new survey
conducted by Pollara for Bank
of Montreal, Canadians be-
tween the ages of 18 and 39 are
the least likely to have done
any estate planning. Of that
age group, only 43% of those
polled said they have created a
last will and testament; 68% of
those between 50 and 64 and
84%of seniors have one.

“Twenty-year-olds aren’t
interested in planning their
funeral,” says Tom Carter, the
Edmonton-based author of
Write Your Legal Will in 3
Easy Steps. “They’ve got other
things to spend their money
on— and quite rightly.”

But having a will — regard-
less of a person’s age or assets
— is part of sensible financial
planning. In the event of your
death, it will allow your family
to spend time comforting each
other rather than consulting
lawyers about your estate.

Sara Plant, vice-president

and national director, wealth
services, BMO Harris Private
Banking, says making plans
now can avoid emotional
and financial pain in the fu-
ture. Without a will, Ms. Plant
says, it’s more complicated to
administer the estate. “The
courts can become involved,
there are extra forms and
documents to fill out, and it ac-
tually costsmore than it would
have cost to have the will put
in place to beginwith.”

To further complicate mat-
ters,Ms.Plant says, if abusiness
owner passes away without a
will, the executor of the estate
won’t have the tools required to
deal with the business assets,
any employees or plans towind
upor sell the business.

InMr.Gervais’s case, inaddi-
tion to owning a homewith his
common-law partner — whose
status changes depending
on which province they live
in — he is the sole owner and
employee of his photography
business. There aremany loose
ends that could unravel with-
out careful planning.

As a photographer doing
business in a digital environ-
ment, many of his assets are
online in password-protected
websites. He doesn’t own a
storefront but he does own a
webpage. “I have thousands
of photos up on theWeb ... and
only I know who those photos
belong to and what they could
be useful for. But obviously
that won’t help if I die.”

Digital assets are becom-
ing an important part of es-
tate planning, particularly for
young people. Tim Hewitt, Ot-
tawa-based founder of legal-
wills.ca, says in the absence of
clear instructions, familymem-
bers could rack up costly legal
fees trying to navigate a young
business person’s online life.

“Their family may not know
that they have a PayPal ac-
count or a blog that earns them
money or an online gambling

account — all of these different
assets could be worth a lot of
money,”Mr.Hewitt says.

Lynne Butler, a St. John’s-
based estate-planning lawyer
and author of Estate Planning
ThroughFamilyMeetings, says
even if their affairs seems sim-
ple, young people should seek
advicewhen crafting awill.

“There’s so much value to
going through theprocess,” she
says. For example, if a young
couple with a house is expect-
ing their first child, an estate-
planning lawyer will ask them
to think about every eventu-
ality. “If one of them passed
away, would the other one be
able to keep the house? How
should the title to the house
be set up? Do they need life in-
surance? Is there an RRSP and
how is the beneficiary set up?
Are they starting anRegistered
Education Savings Plan for the
child and, if so, what needs to
be in thewill to address that?”

It can seem daunting, but
Ms. Butler says while think-
ing about death can be scary, a
will should give people peace of
mind. “You’re doing it for other
people. It’s not really about you
dying, it’s about saying ‘if some-
thing happens to me, these
people are going to be left be-
hind and I don’t want it to be
anyworse than it needs to be.’”

Mr. Gervais understands
the importance of easing any
potential burden on his family.

“I think it’s good to just
stop life for a minute and
think about this stuff,” he said.
“None of us are planning to die
young but obviously we can’t
predict what’s going to happen
... That’s what scares me:What
if something happens and all
of my stuff gets taken away for
some legal reason and none of
it goes tomy family?”

But is he ready to sit down
and sort out his affairs?

“I’m pretty busy today,” he
says, laughing.
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Smart planning includes a will, nomatter your age
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Without awill, it’s more complicated to administer the estate.
‘The courts can become involved, and it actually costsmore than it
would have to have the will put in place to beginwith.’ — Sara Plant,
vice-president, wealth services, BMOHarris Private Banking

TRUST A TEP.
Does your advisor hold the TEP designation?

Society of Trust and Estate Practitioners

Use a STEP practitioner to support you through any trusts, estates, or related issues. Full members of STEP hold
the TEP designation, Trust and Estate Practitioner, an internationally recognized hallmark of professional expertise in
the area of trusts and estates. TEPs are continually expanding their knowledge through professional development.

Contact a TEP, we are here to help you.


